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Case Study: The Scope of “Third Parties’ to whom Corporate Directors shall be Liable
Hiroshi MATSUMOTO (Department of Social and Environmental Studies)

Abstract

This paper reviews the judgment of the Tokyo High Court dated January 18, 2005 on the case in
which damages were claimed against Snow Brand Foods Co., Ltd. One of the issues that had been un-
der dispute with regard to the scope of the “third parties” specified in Article 266, Paragraph 3(1) of
the Commercial Code before the amendment from 2005, was whether or not shareholders were in-
cluded in these “third parties”. As far as the direct damage was concerned, the generally accepted the-
ory was the shareholders were included in the “third parties”, as provided in Article 266, Paragraph
3(1) of the Commercial Code. However, there were differences of opinions with regard to the conse-
quential damage. This paper focuses on the issue of whether or not shareholders should be included in
the “third parties”. Judgment of the case in question is interesting in that, without flatly denying the
possibility of the liability of directors for the consequential damage, it recognizes some exceptions to
the non-liability of directors by using the phrase, “unless there are no particular circumstances”.
While the author does not intend to argue against the judgment, some questions do remain concerning
the reasoning. For instance, due to of its diversity, the consequential damage of the shareholders can-
not be summarized in one sentence. In addition, different approaches should be used with large,
publicly-held corporations, as opposed to small, privately-held companies. Accordingly, separate
study is required for each case in question, by taking into consideration the actual situation. In conclu-
sion, the matter as well as the actual circumstances of the damage suffered by the shareholders should
be reviewed in each case and, depending on the circumstances, shareholders should be given the possi-
bility to pursue the liability of directors, even for indirect damages, under Article 266, Paragraph 3(1)
of the Commercial Code.
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